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CRABB’S HISTORY OF THE COMMON LAW. 

A History of the English Law; or an Attempt to trace the Rise, Progress, 
{ 
. 
; 





and Successive Changes of the Common Law, from the earliest Period to 
the present Time. Br Gronce Crass, Esq. London, 1829, 


Tue works of Lord Coke, though they abound with matter 
respecting the English law, yet he was too much an expounder 
of the law, to furnish any thing like a regular narrative on the 
subject. The same remark, as Mr. Crabb justly observes, will 
apply to Sir William Blackstone; for even his historical sketch, 
at the close of his “ Commentaries,” is not sufficiently general 
to give a satisfactory view of the subject. Sir Matthew Hale’s ; 
celebrated “ History of the Common Law,” whatever inference ; 
to the contrary might be drawn from its title, it is stated by : 
Mr. Crabb, contains fewer historical facts than the works either ; 
of Coke or Blackstone; being principally composed of disser- . 
tations on equivocal and disputed points of history. The work / 
which comes nearest in its plan to the one before us, is 
‘“ Reeves’ History of the English Law,” an‘abridgment and 
continuation of which was all that Mr. Crabb originally con- 
templated. He was, however, induced to change the design 
with which he commenced ; and he has offered a work perfectly 
distinct from Reeves, differing both in selection and arrange- 
ment, andcontaining many anecdotes and facts, illustrative of 
the history of English Law, that Reeves has left unnoticed. Mr, 
Crabb’s object is thus stated by himself: “ To give form and con- 
sistency to the numerous historical notices which lie scattered in 
the works of others, to present in a regular series all the most 
important facts which serve to show the state of the English 
Law at different periods, and to point out the various causes 
and consequences of the successive changes, as they arose,” 
The most important legal facts, are mentioned at the times 
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when they are supposed to have occurred; but this plan, which 
served to show the general state of the law at different times, 
could not be invariably pursued in regard to all points of law. 
The writer found it necessary to choose more distant intervals, 
when a more regular and authentic account of the subject could 
be given. Thus, he says, the feudal system, of which but 
little is known before the reign of Henry II., is there treated of 
at large; a general review of the law of real property, and of 
the changes it has undergone, since the time of that prince, is 
taken in the reign of Edward IV., and again in that of Charles 
II. The rise and progress of Parliaments are treated of at 
large, in the reigns of Edward III. and Charles II., and the 
same may be said of the criminal law, and other particulars. 

Mr. Crabb’s work is not only to a considerable degree origi- 
nal, and more abundant of matter illustrative of the more an- 
cient law, than those of the other authors mentioned ; but it is, 
we believe, the only work which has traced the law of England 
from the reign of Philip and Mary, to the recent reign of Geo. 
IV.; the narrative of Reeves having terminated with the con- 
clusion of the former reign. We purpose to give a few ex- 
tracts from the work before us, which we think will be inter- 
esting to our readers, and which we make principally from that 
part of the work that treats of the history of the law, at pe- 
riods subsequent to the reign of Philip and Mary. 

The study of the law, is thus spoken of, in the chapter 
which treats of the reign of Charles IL: 


**It has been already stated, that among the exercises which were 
appointed for the use of students, that of reading on the statutes, ex- 
isted at an early period ; the object of which was to explain the con- 
struction to be put upon new statutes, a practice that must have been 
of great utility before the introduction of printing. It appears, how- 
ever, to have ceased in this reign with Lord Keeper Guildford, who 
is said to have been the last that kept his public reading in the hall. 
The expensive entertainments which the readers were obliged to 
give, was probably one cause of the discontinuance of these readings. 
Another sort of exercise in the Inns of Court were called moots, 
which from the latin moveo, to move, agitate, or debate, signified 
arguing of cases. These moots were usually performed by students 
of a certain standing, preparatory to their commencing practice. 
Mootmen, in Lord Coke’s time, were those who argued readers’ 
cases in houses of Chancery, both in terms and grand vacations. Of 
mootmen, after cight years’ study, were chosen utter barristers; so 
called because they pleaded without the bar; and after twelve years, 
utter barristers were chosen benchers, from whom were chosen the 
readers, and from the latter was chosen the attorney and solicitor 
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general, as also one or two serjeants, and from the serjeants were 


chosen the judges.” . 


The qualifications of candidates for the bar were, it seems, 
an object of great concern from the earliest period, as is ga- 
thered from the orders and regulations made from time totime, 
either by the command of the King, or by the direction of the 
judges, or by the societies themselves. 


“The profession was confined in Fortescue’s time, to people of fa- 
mily, and in the spirit of those times we find, that in the reign of 
James I, no one could be admitted into the inns of court that was not 
a gentleman by birth. ‘The qualification of /earning was insisted on 
at all times, particularly in the order of the 38th of Elizabeth. To 
this end, it was a constant rule to restrain practice at the bar for a 
certain time after a person had been called, which for the most 
ao was five years, but was reduced, in this reign, to three years. 

he spirit of those regulations has been preserved in the subsequent 
orders of those societies, which have respect to such of their mem- 
bers as prepare themselves for the study of the law by a university 
education,” 


The author’s account of the law societies is closed, by stat- 
» DY 


ing the changes which they had undergone since the reign of 
Edward IV.: 


‘*Lincoln’s Inn, which originally belonged to the earls of Lincoln, 
was afterwards leased by the bishops of Chichester, to the students 
of the law, the interest of which coming to Edward Syliard, he sold 
it in the reign of Elizabeth, to the benchers, for five hundred pounds, 
The society of the Temple was, in consequence of the increase of 
students, divided into two, in the reign of Henry VIII., namely the 
Inner Temple and Middle Temple. They held their houses by 
lease, until the reign of James I., when they had a grant thereof 
made to Sir Julius Czsar, the Chancellor of the King’s Exchequer, 
and Sir Henry Montague, recorder of the city, andothers, The re- 
gisters of this society, commence from the latter end of the reign of 
Henry VII. Gray’s Inn, which was demised in the reign of Edward 
IV., by the prior and monks of Sheene, in Surry, to the professors of 
the law, was, after the dissolution of the monasteries, granted to them 
by Henry VII},” 


A disposition to avoid litigation by submission to arditration, 


was manifested, it appears, at quite an early period in English 
juridical history, 


“ Arbitration was a mode of deciding disputes of which we read in 
the Year Book of Edward II.; and the judgment, called in that case, 
anaward, was held to be as valid as the judgment of a court; this 
course of proceeding had not, however, heretofore been employed in 
complicated quéstions of real property: wherefore, to render it as 
extensively available as er a statute of this reign (Wm. III.) 


established the use of arbitration, in all cases where the parties were 
willing to end any controversy, suit, or quarrel, in this manner, The 
award was, in this case, made conclusive in the courts against all the 
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parties, whose agreement to abide by it was proved, unless the award 
w@s set aside for corruption or misbehaviour in the arbitrators.” 


It is curious to observe the extent to which judicial salaries 
have been augmented in England, from what they were in the 
early condition of English jurisprudence ; and how they have 
been gradually increased, with the advancement of learning, 
and the accession of the population and commerce of the coun- 
try. Inthe third year of the reign of Henry III., the salary 
of the justices of the King’s Bench was but 20/. per annum; 
and 40/. in the forty second year of the same reign. The chief 
justice of the Common Pleas, at that period, had one hundred 
marks perannum. The judicial salaries remained very small 
in the subsequent reign of Edward I., when it appears, that 
Thomas de Weyland, chief justice of the Bench, in the seventh 
year of the reign, had but 40/. per annum. It is very evident 
from these instances of meagre remuneration, that the duties 
of the judges could not have been very arduous, and indeed at 
a period very considerably later, (in the reign of Edward IV.) 
it is stated, that the judges of the King’s Courts did not sit 
above three hours in a day; that is, from eight in the morn- 
ing until eleven. As the salaries, however, were inadequate 
to support the dignity which began to be attached to their sta- 
tion, the judges of all the courts at Westminster, exhibited a 
petition in Parliament on this subject. The result of this peti- 
tion was an order for increasing their salaries, and for an al- 
lowance for rodes. 

The reign of Elizabeth, like the preceding reigns of Henry 
VIII. and Philip and Mary, commenced with the enactment of 
laws on the subject of religion, whereby the reformation was 
established on the same footing as in the time of Edward VI. 
During the reign of this celebrated queen, the civil jurispru- 
dence of the country received much attention, and was very 
considerably improved by the revisal and enactment of statute 
law. The -foor /aws underwent a revisal, and were brought 
into such form as serves for the basis of the present system. 
Gifts to charitable uses were allowed by a statute that gave to 
any private person, the right to found hospitals, &c., which, 
previously, could only be done by the King, or by his special 
license; and all hospitals founded by virtue of this statute, 
were to be visited by such persons, as were nominated by the 
founders—an important deviation from the canon law. The 
jurisdiction of the 4dmiralty was defined in affirmance of pre- 
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vious statutes; and it was authorised to take cognizance of ail 
offences done on the main sea or coasts of the sea, being no 
part of the body of any county. In the 15th year of the reign, 
the powers of the commissioners of bankrupfits, under the sta- 
tute of Henry VIII., were so much enlarged, that the commis- 
sioners were enabled to dispose of all the lands and tenements 
which the bankrupt might have at the time of the bankruptcy. 
As the secret conveyances of lands and chattels, were not done 
away by the statute of Uses in the reign of Henry VIII., two 
statutes were passed against all fraudulent and covenous gifts, 
grants, &c., with intent to delay or defraud creditors. In the 
43d year, a statute passed for the better determining contro- 
versies arising between merchants on frolicies of insurance, au- 
thorising the Lord Chancellor yearly to grant a standing 
commission to the judge of the admiralty, &c., to determine 
in a summary way, all causes concerning policies of insurance. 
It appears, from the preamble to this statute, that originally 
such matters *had been referred to certain grave and discreet 
merchants, appointed by the mayor. 

The most important changes in the law in the reign of James 
I., were those which concerned the prerogative of the crown. 
But some few statutes were made for the better administration 
of justice; one of the most important of which was, that 
which established the Court of Requests, for the recovery of 
small debts, A statute also passed enacting, that when a per- 
son died charged in execution, a new writ of execution should 
issue against the lands and chattels of the deceased. The old 
law of sanctuary was also abolished; and a statute of limita- 
tions, (the first relative to personal actions,) limited actions 
upon the case to six years; actions of assault, &c. to four years ; 
and actions on the case for words, to two years, after the cause 
of action. 

All the statutes passed in the reign of Charles I., that are en- 
titled to any notice, materially affécted the prerogative of the 
crown, either as regarded the right of taxation, or the admi- 
nistration of justice. 

Many salutary and important provisions were made by sta- 
tute during the reign of Charles II., among which may be 
mentioned, the abolition of military tenures, and the habeas 
corfus act. Among the statutes affecting private rights may 
be named the Statute of Frauds, and the confirmation of the 
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law de rationabile farte bonorum, in regard to the goods of in- 
testates, by the Statute of Distributions. The common law, 
in this reign, settled into a form in which it has ever since re- 
mained. The substitute for the action of detinue became fami- 
liarly known by an action of trover and conversion; and the 
action of assumpsit was now become so general, that it almost 
superseded the action of debt, which was confined principally 
to specialty, or rent upon lease. The proceedings in courts 
were reduced to great form and order, nearly the same as they 
have ever since continued; and the process in suits was abridg- 
ed by doing away with many superfluous formalities. The 
sources of legal information ‘were enlarged by the reports of 
Dyer, Plowden, Croke, Coke, Vérnon, &c.; the treatises of 
Staunforde, Manwood, Coke, Bacon, Bracton, Sheppard, kc. ; 
and by the four volumes of the Commentaries of Coke on 
Littleton, which he designated “ Institutes.” 

The reign of James II. would not have been entitled to a 
place in the history of English law, were it not fer the manner 
of its termination as connected with the privileges of parlia- 
ment. The succession to the throne had been in particular 
cases, referred to the decision of parliament ; and consistently 
with this admitted principle, the two houses of parliament as- 
suming, on the departure of James from England, that the 
throne was vacant, appointed a successor in the persons of 
William and Mary. Thus the right to regulate the succes- 
sion to the throne, in extraordinary emergencies, was fully 
established. 

We next come to the reign of William and Mary, which was 
distinguished by an important alteration in the commissions of 
the judges. The common law recognised thé King as the 
general conservator of the kingdom, whose prerogative it was 
to appoint and remove all officers and ministers of justice at 
his pleasure. This prerogative was now restricted by a statute 
in regard to the judges, whese commissions were to be made, 
not as formerly, durante bene placito, but guamdiu se bene ges- 
serint. They might, however, be removed by an address of 
both houses of parliament. It was declared by another statute, 
that the patents of the judges’ commissions, which before be- 
came vacant by the demise of the King, should continue in 
force for six months after the death of the King or Queen. In 
this reign there were several parliamentary provisions in aflirm- 
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ance of those formerly made, with the view of rendering judi- 
cial proceedings less burdensome to the suitor. 

In the next succeeding reign, which Was that of Queen 
Anne, the question as to the rights of authors, appears to have 
been so far considered, that a statute declared that the author 
and his assigns should have the sole liberty of printing and 
reprinting his works for the term of fourteen years, and no 
longer, unless the author were living; in which case he was to 
enjoy the right for another term of fourteen years. But this 
was amended by subsequent statutes, and particularly that of 
the 54th year of George III., which changed the conditional 
term of fourteen years, to twenty-eight, absolutely, and to the 
end of the author’s life. How far the rights of authors were 
protected by the common law, our readers will doubtless re- 
collect, was a question litigated in the reign of George III.; 
and that the judgment of the King’s Bench, that a permanent 
and exclusive copyright subsisted in authors by the common 
law, was, in a subsequent case, reversed in the House of 
Lords. 

The short reign of George I., was unimportant, as regards 
alterations and improvements in the system of English juris- 
prudence. 

In the reign of George II., an alteration was made in the 
hroceedings of Courts, which thoroughly re-established the use 
of the native tongue, that had, from a variety.of causes, been 
banished from the courts of law since the conquest. To this 
end it was enacted, that matters of record, pleas, judgments, 
&c., which had heretofore been in Latin, should for the future 
bein English; but it was found necessary to explain, by a sub- 
sequent statute, that the statute was not to extend to such 
phrases as guare impedit, nisi frius,and others. It is worthy 
of observation, that the French continued in use among law- 
yers, in taking their notes, even as low down as the reign of 
Charles II, 

As a proof of the immense additions which were made to 
the statute law in the reign of George III., it will only be ne- 
cessary toobserve, that the statutes of this King comprehend- 
ed nineteen thick quarto volumes, while those from Henry III. 
to William III., are included in three comparatively small quar- 
to volumes. But outof this immense collection, there are but 
few points, that fall within the scope of Mr. Crabb’s work, 
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except the abolition of appeals, and the ¢tria/ by dattle, which 
grew out of an attempt to revive the trial by battle, in the atro- 
cious case of the nwrder of Mary Ashton. 

The reports and law treatises, Mr. Crabb says, have kept 
pace with the accumulation of legal matter, which the in- 
crease of wealth, population, and the consequent accession 
to the business of the Courts had naturally created. 


ON THE LIABILITY OF BANKS FOR DEPOSITS. 


A bank, or indeed any other body corporate, may as well 
make contracts of bailment of every kind, as natural persons ; 
provided it be done in the course of business permitted or con- 
templated by their charters. Incorporated stage coach com- 
panies may be liable as common carriers ; and banks sue every 
day as lenders, and are sued as depositaries, borrowers, &c. 

It is not necessary, that the act of incorporation should give 
a bank particular power to receive deposits to enable it so to 
do. It is sufficient, that this is in the ordinary course of bank- 
ing business; and such a corporation, by the mere grant of a 
charter for that species of business, is empowered to do it in 
all its branches, unless expressly restrained. And although 
there is not any regulation or by-law relative to deposits, or any 
account of them required to be kept and laid before the direc- 
tors and the company, or practice of examining them: yet if 
it is found, that the bank has been in the habit of receiving 
money and other valuable things in this way, and the practice 
was known to the directors, and might be presumed to have 
been known to the company,—their building and vaults allowed 
to be used for this purpose, and their officers employed in re- 
ceiving. into custody the things deposited; the corporation 
must be considered the depositary, and not the cashier or other 
officer, through whose particular agency commodities may 
have been received into the bank.! When a deposit is made 
in bank, it is usual for the cashier to give a certificate to that 
effect, and from this may be gathered the nature of the deposit, 
whether it be general or special,—or in other words, whe- 
ther it be generally passed to the credit of the depositor, 


* Foster et al, Ex’rs. vy. The Essex Bank, 17 Mass. Rep. 497-8. Per 
Parker, Ch. J. 
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or specially lodged for safe keeping merely.1 In the former 
case, banks are authorised to use in discounting, kc. the mo- 
ney deposited, as a temporary loan, liable to be withdrawn at 
any moment by the depositor: in the latter, it is considered 
that they have no such right.2 Indeed it is not the practice 
for cashiers to make any return or statement of special deposits, 
to the directors of banks; and it is considered highly impro- 
per for any officer even to inspect or examine them, without 
the consent of the depositor. Nocontrol whatever of a chest, 
or of the gold contained in it, when specially deposited, is left 
with the bank or its officers; and it would be a breach of trust 
in them to open it, or inspect its contents. No pgpofit, there- 
fore, can arise to a bank from special deposits, unless it be, 
that an increased, though it is evident, a fallacious credit, is 
acquired with the community on their account. Indeed, they 
are simply gratuitous on the part of the corporation, and the 
practice of receiving them, must have originated in a willing- 
ness to accommodate members with a place for their treasures, 
more secure from fire and thieves, than their dwelling houses 
or stores: and this is rendered more probable from the well 
known fact, that not only money or bullion, but documents, 
obligations, certificates of public stocks, wills, and other va- 
luable papers, are frequently, and in some banks as frequently 
as money, deposited for safe keeping.* , 

Although as a general rule, particular errors in balanced 
accounts may be inquired into and rectified, though the whole 
account may not be liable te be opened; with respect to ac- 
counts kept by individuals with a bank, it was said by the 
learned Mr. Justice Sfencer, that there was in his mind this 
exception; that “if a dealer’s book accompany the deposit, 
and the credit be then given, when the deposit is made, it be- 
comes an original entry, and would be conclusive on the bank ; 
if, however, the book is sent fo de written ufi afterwards, (by 
copying from the bank ledger,) it is not an original entry, and 
may be examined into.”5 In the subsequent case of the Me- 
chanics and Farmers Bank y. Smith,’ it was decided by the 
Supreme Court of New York, that an entry by the teller of the 


1Foster et al. Ex’rs. v. The Essex Bank, 17 Mass. Rep. 504-5. Per 
Parker, Ch. J. 

2 Thid. 503-5, 3 Jhid. 504-5-6., * Thid. 506-7. 

° Manhattan Company y. Lydig, 4 Johns. Rep. 389 “19 Johns. 115 
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amount of deposit in the bank book of the depositor, was not 
conclusive on the latter; but that if mistake could be shown as 
to the amount, there was a remedy as in ordinary cases of 
mistake. 

Where one, having made a general deposit in a bank of a 
large amount of its bills which were depreciated to half their 
nominal value, received from the cashier a certificate that so 
many dollars and cents were deposited, the nominal amount of 
the bills: the bills of the bank being by its charter redeem- 
able in gold and silver, it was decided by the Supreme Court 
of the United States, that the depositor was entitled to receive 
the whole“&kmount of the certificate, in gold and Silver. It is 
apparent, that very numerous and import..nt questions may 
arise, as to how far corporations are liable as bailees for the 
loss of, or any injury to, the thing bailed, and how far for the 
neglects, frauds, embezzlements and thefts, of their servants, 
as cashiers of banks, &c. The solution of these, must depend 
upon the general principles of the law of Bailments, which 
apply equally to corporations as to natural persons;? and these 
it would be evidently improper to notice in detail, in a treatise 
upon the subject we areconsidering. The liability of a corpo- 
ration as bailee, is, like that of a natural person, to be deter- 
mined by the nature of the bailment—the degree of care re- 
quired from it, and the degree of care or diligence used. In 
case of a general deposit accordingly, as a bank receives profit 
from the use of the money deposited, it is liable for ordinary 
neglect, and is bound to pursue the course usual with banks in 
such matters:5 whereas in case of a sfecial deposit, from 
which it receives no profit whatever, but which is merely for 
the accomimodation of the bailor, it is liable only for gross 
neglect, equivalent in its effects upon contracts, to fraud.4 

In Foster and others, Executors v. The Essex Bank,5 a case 
which appears to have been very fully and learnedly argued by 
counsel, and examined by the court, this subject came under 
the consideration of the Supreme Court of Massachusetts, 
That, was assumfisit brought against a bank, to recover the 
amount of a large special deposit in gold, which had been 


1 Bank of Kentucky vy. Wister et al., 2 Peters’ Rep. 318, 

* Foster et al. Ex’rs v. The Essex Bank, 17 Mass. Rep. 496, onwards. 
8 (bid. 502, Manhattan Company vy. Lydig, 4 Johns. Rep. 377. 

* Ibid. 507. © Jhid, 479. 
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fraudulently or feloniously taken from the vaults of the bank 
by its cashier and chief clerk, and converted by them to their 
own uses. There being no evidence of gross neglect on the 
part of the bank :—the directors, who represent the company, 
being wholly ignorant of the nature or amount of the deposit, 
or of the transactions of the cashier and chief clerk, and these, 
having no right in the course of their official employment, to in- 
termeddle with the deposit, except to close the doors of the 
vault upon it, when banking hours were over, it was adjudged, 
that the bank was not liable for the loss: inasmuch as it only 
warranted the skill and faithfulness of its officers in their em- 
floyments, and not their general honesty and uprightness. It 
was said, “that the bank was no more liable for this act of his 
(the cashier’s,) than they would be, if he had stolen the pocket 
book of any person, who might have laid it upon the desk, 
while he was transacting some business at the bank.”! The 
general rule laid down was, that fraud on property deposited, 
committed by the depositary, or his servants acting under his 
authority, express or implied, relative to the subject matter of 
the fraud, is equivalent to gross negligence, and renders the 
depositary liable. It should be recollected, that because one 
is employed generally as the agent or servant of a bank,’ it 
does not follow, that a dealer with the bank may not, by trust 
reposed in him in a particular transaction, make him his own 
agent, and be burthened with any loss which may follow his 
neglect or fraud in the business confided to him. In Manhat- 
tan Company v. Lydig,’ it was considered, that where one who 
was usually employed by a bank as book-keeper, though occa- 
sionally as teller, was entrusted by a dealer with deposits to be 
lodged in bank for him, and falsely obtained for the dealer 
credits beyond the amount deposited; that the latter, and not 
the bank, were liable for the deficit of deposits: inasmuch as 
the fraud was committed by Ais agent in discharge ot Ais trust. 
A bank cannot be charged with negligence in not detecting the 
frauds of its servants, if the examinations of books, papers, 
&c. are in the way usual with banks.‘ 


1 Foster et al, ex’rs v. The Essex Bank, 17 Mass, Rep. 511, 
Ibid. 508. *4 Johns. Rep, 377, * Tid. 389 
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ON AN INFANT’S LIABILITY FOR RENT. 
The case of Kirton vy. Elliott, 2 Bulst. 69. 


It is laid down in Com. Dig. Enfant, C. 6—Bac. Ab. Infancy 
and Age, F.—1 Powell on Con. 35—1 Esp. Dig. 162, and in 
some other compilations, that if an infant take a lease of land, 
and enter ufion and enjoy it, he shall be charged with the rent+ 
Kirton vy. Elliott, 2 Bulst. 69, is cited in support of this posi- 
tion. In3 Bur. 1719, Yates, J., recognizes this doctrine. Lord 
Mansfield, 3 Bur. 1801, mentions payment of rent among the 
acts which an infant is compellable to do; and in 2 Eden’s Rep. 

2, he says, “if an infant take an estate, and is to pay rent for 
it, he shall not hold the estate, and defend against payment on 
the ground of infancy.” 

If this be law, it rests merely on authority, unsupported by 
any analogy. There is not the slightest difference in principle, 
between the rent of an estate enjoyed by an infant, and any 
other property which he has received and used. If he have a 
family, the rent of a house might, doubtless, be classed among 
necessaries for which he would be bound to pay. But this is 
not the gfound of the decision reported by Bulstrode, nor of 
the dicta found in other books. The case of Kirton v. Elliott, 
is the same which is found (under a different name,) in 1 

Brownlow 120, and Cro. Jac. 320. According to the reports in 
these books, the question was discussed on a demurrer to the 
defendant’s plea of jnfancy, (which is not very intelligible,) and 
the court held the lease not to be void, but voidadle at the in- 
fant’s election—and that as he came of age before rent day, he 
was answerable forthe rent: this, it would seem, must have 
been on the ground of a ratification after he came of age. 

Bulstrode reports that the defendant demurred to the decla- 
ration which stated that he was an infant, and that he after- 
wards waived his demurrer and pleaded to issue. What the 
issue was, does not appear. “ The case appeared,” says 

Bulstrode, “to be—a lease was made to an infant, rendering 

rent; whether he shall be charged with the payment of this 

rent, or not, was the question.”” At the end of the report, he 
says, “ the court were all clear of opinion that the infant 
lessee was liable to pay the rent.’”” The ground of the decision 
is not clearly stated. But from the whole case, taken in con- 
nexion with the other reports of it, it would seem that the 
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court must have considered the continuance in possession, after 
the lessee came of age, as a ratification, and decided the cause 
on this point. For Dodderidge, J.,is reported by Bulstrode, to 
have said—“ if a lease be made to husband and wife, rendering 
rent, the husband dies, the wife may wave this, and so avoid 
payment of the rent; dut if she continue the possession, she 
shall be charged with the rent.” There is no pertinency in this 
illustration, unless the continued possession of the infant, 
after he came of age, was the ground on which he was held 


liable. 
The ‘very loose manner in which this case is stated by all 
p the reporters, hardly warrants its being regarded as an autho- 
; rity for any anomalous doctrine, or for an arbitrary. exception 
: to any well established rule. And it is worthy of notice, that 


in Bacon’s Abridgment, (Infancy and Age, I. 8.) all the reports 
of this case are cited together, to support the position (inter 
alia) that at full age, the lessee might have departed from his 
bargain, and thereby have avoided payment of the arrears of 
rent incurred during his minority. 

In arguing the case of Baylis v. Dincley, 3 M. & S. 477, the 
present chief justice of the King’s Bench, (then at the bar,) 
cited Kirton v. Elliott, to support the position, that “if an in- 


: fant continue in possession, after his full age, of lands leased 
: to him during his infancy, Ae affirms the lease, and shall be lia- 
ble to the arrears of rent incurred before,’—and Lord Ellen- 
i borough, in pronouncing the opinion of the court, adverted to 
! that case, and said that the infant continued his possession 
Hl after full age, and thus adopted the lease. See also, 1 Rol. Ab. 


731. Chitty on Contracts, 36. 2 Lilly’s Ab. 70. ace. 

In Holmes vy. Blogg, 8 Taunt. 35, 508, the court expressly 
say, that a lessee on his coming of age, may legally avoid a 
lease taken during minority. That case was ultimately decided 
on this point, viz. that if an infant advances money, he cannot 
reclaim it on disaffirming the contract. The same doctrine 
had been asserted by Lord Mansfield, (Wilmot, 226, mo¢e,) and 
ruled by Lord Kenyon—Peake’s Additional Cases, 196, Wilson 
v. Kearse. It is true that this doctrine was questioned by 
Woodworth, J., in Roof y. Stafford, 7 Cowen, 179—but after 
the reversal of the judgment in that case, (9 Cowen, 626,) and 
the universal disapprobation by the profession, of Mr, Justice 
Woodworth’s ofinion—perhaps his dowdt (incidentally thrown 
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out,) respecting Hcelmes vy. Blogg, will not greatly shake the 
doctrine there recognized and confirmed. 

The result of the foregoing examination seems fairly to be 
this—‘hat an infant may avoid a contract for the faayment of 
rent, as well as any other contract. But that his continuing in 


jossession, after he is of full age, is a ratification of the original 


contract, and binds him to fulfil it. 
An inspection of the cases will show that executed contracts, 


and continuing contracts in the progress of execution, are held 
to be ratified by very slight acts of infants, after they arrive at 
majority—whereas executory contracts require a most unequi- 
vocal and express ratification, after full age, in order to charge 


an infant contractor. 


SKETCH OF THE LATE ENGLISH ATTORNEY- 
GENERAL, SIR JAMES SCARLET. 
[SELECTED. | 
It would be impossible to place in juxta position two indi- 
viduals more dissimilar in mind and person, than Messrs. 
Brougham and Scarlet; the former looks, and generally is, 
buried in profound thought, and is, moreover, as thin as though 
he lived on the oaten cakes of his own dear Scotland, while the 
Attorney-general’s plump and ruddy cheeks, amply testify that 
he has shared in the luxuries of London, and afford ground for 
inferring that he is one of those easy-minded individuals who 
have never thought long or deeply on any subject. I watched 
him attentively—he had a brief in every motion—with self- 
possession bordering on nonchalance, with a subdued tone, 
and in an easy, colloquial, and rather familiar manner, he ad- 
dressed the court, obtained what he wanted, opened another 
brief, and so on, till he got through the entire bundle, and 
when he had concluded, looked just as fresh as when he be- 
gan. I confess I then thought him a very common-place 
sort of person, and was astonished that this was the man 
deemed fit to succeed Erskine, and as some said to eclipse 
him. I felt indignant at the idea of a comparison so de- 
rogatory to that great man: but then, thought IJ, this is term— 
the business of which requires legal argument, and practical 
knowledge, but affords no scope for the display of brilliant 
eloquence and wit, or of those shining qualities of mind, the 
exertion of which, trials at Misi Prius more frequently and 
appropriately elicit and require. 
Scarlet was, as I have endeavoured to describe, going through 
vast busjness without the slightest bustle or confusion 


his 


Throughout term, however, 
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stating facts and dates, and citing cases with the most mat 
vellous accuracy. His eyes constitute the only peculiarity in 
his features, they are small and sharp, never more than half 
open, and in a perpetual twinkle. These are lawyer’s eyes, 
quick and knowing: and these, the subject of this sketch trans- 
fers with infinite address, from the cosey Justice Parke at one 
end of the bench to Justice Bayley, cast by nature into a law- 
yer, at the other; with these wincing eyes he leads the well- 
known countenances of the judges, anticipates every objection, 
and meets Justice Bayley half way with volume, case, and 
page: Justice Littledale, when he has finished his little bag of 
dry toast, sometimes ventures upon a gentle admonition, sug- 
gesting his modest opinion in a quiet unpretending way, while 
Lord Tenterden rarely interrupts “ Sir James” in the progress 
: of his argument, but listens with complacency and attention. 

F When the sittings of Nisi Prius commenced, I frequented 
, the King’s Bench every day, and had an ample opportunity of 
observing the habits and peculiarities of the wily advocate. 
The extent of his practice in this branch of his profession is 


Se SOE 


\ enormous; the labour, also, of senior counsel in. Westminster, 
4 in each individual case, is infinitely greater than in Dublin; 
4 the leader accomplishes every thing--states the case, examines, 
cross-examines, and finally speaks to evidence; a junior can 


find no opportunity to show off; he may open the pleadings or 
suggest a case in point to his’leader in a modest whisper, and 


: there his exertions must end. At first I was almost disgusted 
at the uniformity of Mr. Scarlet’s manner. He seemed incapa- 
i ble of excitement—breach of promise, seduction, defamation, 
1 assault, insurance, and bills of exchange, succeeded one another, 
f and were by him disposed of in the same easy manner: he 
: never either rose or sunk—never employed a passionate ex- 
i pression—never evinced the slightest emotion—never indulged 
ji in tenderness of speech—never attempted to stir the sympa- 


thies, or reach the hearts of jurors, yet strange to say, invaria- 
bly obtained large damages. Thenceforward I admired him 
as a skilful and successful advocate; my admiration was con- 
firmed by contrasting him with his legal brethren. Denman 
and Brougham are staggered by a point of law, and will at 
times come to a full stop from a break in their evidence—even 
the eagle-eyed Gurney fails in the management of a rotten case, 
from a too palpable anxiety and a suspicious earnestness. In 
cases of such a description it is that Scarlet stands unrivalled, 
and not only among his contemporaries, but I honestly believe 
above all the lawyers that ever lived. Nothing can disconcert 
him even for an instant; no unlucky accident disturbs, no un- 
expected evidence discourages him; the presence of mind he 
displays on these critical occasions is truly wonderful. By an 
unitiated spectator his tact is neither seen nor understood, 
simply because it is the very consummation of art; but the 
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attornies understand it—they know full well, that where any 
other man would meet a nonsuit, Scarlet will gain a verdict. 
He treads on dangerous ground with softness, and handles 
every fact with Jesuitical dexterity. In the mildest manner, 
and with his professional smile, he assures his lordship, that 
his learned friend, Mr. Brougham, is totally mistaken with 
respect to the case cited from Barnewall and Cresswell. Lord 
Tenterden doubts Sir James’s law—he gently perseveres, and 
having at last persuaded that most learned and honest Judge, 
that there is a point to go to the jury, his triumph is complete. 
He has got over the scruples of the Judge—the scruples of 
the jury he can easily satisfy. He coils himself into the de- 
tails of his case—explains just what he thinks necessary for 
the Jury to know—glosses over all the rest—anticipates their 
verdict, because “ he well knows they are rational, sober-mind- 
ed men’”-—communes with them as an old friend, in the most 
unembarrassed strain imaginable ; and they, imposed upon by 
the plausibility and apparent frankness of his manner, find ac- 
cording as he bids them. No one who formed his notions of a 
Nisi Prius lawyer on the model of Wallace O‘Connell, or Goold, 
can have a conception of Scarlet. Take the opposite of Goold, 
in every particular, and it might give you some idea of his 
manner. He is sly and calm, as Goold is loud and overbearing. 
How our lawyers do shout and storm at a witness—this may 
do sometimes; but I am convineed Scarlet’s method is infi- 
nitely more efficacious. He throws a witness completely off 
his guard by his mildness—elicits all his case requires, and not 
a scintilla more. In his replies he excels; it is here the saga- 
city and craft of the lawyer produces the most decisive effect. 
He calls out on the moment, all that is material, from the con- 
fused evidence of a host of witnesses, never wading through 
wearisome and useless details; he converts suspicions into 
certainties, and connects even the minutest evidence which can 
illustrate or assist his case, evincing a tenacity of memory 
which is perfectly surprising.—His action is peculiar ; he never 
gesticulates, nor does he, Wallace-like, excite clouds of dust, 
by striking the table with vehemence and fury. He employs 
his right hand in a little circle, never extending his arm to its 
full length, as ever and anon he beckons the jury with two 
fingers, as if he wished to speak to them behind the door. Such 
I have observed to be his invariable action. Now that I have 
ehdeavoured to enumerate those qualities which he does pos- 
sess, I ought to mention those which he does not. Well then 
—he has neither fire, nor energy, nor eloquence, nor passion, 
nor wit, nor humour, nor pathos. His excellence consists in 
tact in the management of causes. Itisin vain toexpect from 
Scarlet a single observation calculated to instruct the under- 
standing, to delight the faney, or to touch the heart. Even 
thourh the subjects admitted, he could not indulge in wide, en- 
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lightened, or philosophical reflection. He thinks—he can think 
only of plaintiff or defendant; he wants a verdict, and nothing 
but a verdict. He is eternally the same; his sympathies seem 
deadened within him; the misfortunes and sufferings of his 
client cannot divert him from his accustomed course; the ex- 
posure of unexampled villany cannot fire him with honest in- 
dignation. He is a composition of art—there is nothing na- 
tural about him. His voice is measured within a certain com- 
pass, his action tutored; and sooner might one expect melo- 
dious music from an owl, than ebullitions of natural feeling 
from the lips of Scarlet. 


LAW OF COPY-RIGHT=MR. ELLSWORTH'’S REPORT. 


Very soon after the commencement of our work, we offered 
an article on the law of cofy-right; and on that occasion we 
maintained, that if there was any theft which reflected more 
dishonor upon him who commits it than any other, it was that 
which consists in the deliberate seizure of the mental produc- 
tions of another, to the injury of the real author.! On the 
same occasion we referred to the care and attention bestowed 
by foreign governments to the protection of literary property ; 
and cast indirectly some censure upon the United States gov- 
ernment, for the inadequate protection it had given to native 
authors of intellectual productions. One of the main objects 
of the Legislative department of every country is to encourage 
the arts and sciences; and entertaining this conviction, we have 
been gratified by reading the following report to Congress, by 
Mr. Elisworth from the Committee on the Judiciary.— 


Hovsr or RerreseNtTatives or THE U. States, Decemper 17. 
COPY RIGHT. 


Mr. Exrtsworzs, from the Committee on the Judiciary, to which was re- 
committed the bill (H. R. No. 145) to amend and consolidate the acts 
respecting copy-rights, made the following report: 

At the second session of the first Congress, a statute was passed to se- 
cure to authors the copy-right of their books, charts, and maps. In 1802, 
a like statute was passed to secure the copy-right of prints.—In both of 
these statutes there are provisions which are useless and burthensome, 
and in which there are likewise discrepancies. It has furthermore been 
claimed, and it seems to your committee, with propriety, that the law of 
copy-right ought to extend to musical compositions, as does the English 


1 Vid. the No. for March, 1829. 
VOL, Ill.—no. 1, 3 
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law, It has been the aim of your committce, in preparing the accompa- 
nying bill, to bring the two statutes into one,’and to make that free from 
the objections alluded to, but chiefly to enlarge the period for the enjoy- 
ment of copy-right, and thereby to place authors in this country more 
nearly upon an equality with authors in other countries. 

The power of securing the rights of authors, by giving them a copy- 
right, is, by the Constitution, exclusively vested in Congress, and your 
committee think that the object contemplated is well worthy of the con- 
sideration and legislation of Congress. While, for the most obvious rea- 
sons, the United States ought to be foremost among nations in encouraging 
science and literature, by securing the fruits of intellectual labor, she is, in 
this thing, very far behind them all, as areference to their laws will show. 

In the United States by the existing laws, a copy-right is secured to the 
author, in the first instance, for fourteen years; and if at the end: of that 
period he be living, then for fourteen years more; but, if he be not then 
living, the copy-right is determined, although, by the very event of the 
death of the author, his family stands in more need of “the only means of 
subsistence ordinarily left to them. In England, the right of an author to 
the exclusive and perpetual profits of his book was enjoyed, and never 
questioned, until it was decided in Parliament, by a small vote, in the case 
of Miller vs. Taylor, in the year 1769, and contrary to a decision of the 
same case in the King’s Bench, that the statute of Ann had abridged the 
common law right, which, it was conceded, had existed, instead of merely 
guarding and securing it by forfeitures for a limited time, as was obviously 
intended. But Parliament, feeling the injustice of the statute of Ann, thus 
construed, afterwards passed a statute, which is now the law of that king- 
dom, securing to an author a copy right for twenty-eight years, and, if he 
be living at the end of that period, for his life. In France, before 1826, a 
copy right was secured to the author for life, to his widow for her life, and 
then to his children for twenty-six years. In 1826, the King appointed a 
numerous board of commissioners to revise the law of literary property. 
They reported a bill extending the period of enjoyment to fifty years after 
the death of the author, which is now the law of France. In Russia, a 
copy-right is secured for life, and twenty years afterwards. In Germany, 
Norway, and Sweden, the right is held to be perpetual. 

It is believed that this comparison shows that the United States are far 
behind the States of Europe in securing the fruits of intellectual labour, 
and in encouraging men of letters. 

Your committee believe that the just claims of authors require from our 
legislation a protection not less than what is proposed in the bill reported.— 
Upon the first principles of proprietorship in property, an author has an 
exclusive and perpetual right, in preference to any other, to the fruits of 
his labour. Though the nature of literary property is peculiar, it is not 
the less real and valuable. If labour and effort in producing what before 
was not possessed or known will give title, then the literary man has title, 
perfect and absolute, and should have his reward: he writes and he la- 
bours as assiduously as does the mechanic or husbandman. The scholar 
who secludes himself, and wastes his life, and often his property, to en- 
lighten the world, has the best right to the profits of those labours: the 
planter, the mechanic, the professional man cannot prefer a better title to 
what is admitted to be his own. Nor is there any doubt what the interest 
and honour of the country demand on this subject. We are justly proud 
of the knowledge and virtue of our fellow citizens. Shall we not en- 
courage the means of that knowledge, and enlighten that virtue, so neces- 
sary to the security and judicious exercise of civil and political rights’ We 
ought to present every reasonable inducement to influence men to conse- 
crate their talents to the advancement of science. It cannot be for the in- 
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terest or honour of our country that intellectual labour should be depreci- 
ated, and a life devoted to research and laborious study terminate in disap- 
pointment and poverty. 

Your committee do not perceive any reason for denying to authors the 
protection of the law, to the extent proposed. ‘There is no serious danger 
ofamonopoly. The question is, whether the author or the bookseller shall 
reap the reward. It is for the interest of the author to supply the market 
upon such terms as will ensure the greatest sale: and he will always do 
this. 

This bill secures to the author a copy-right for twenty-eight years in the 
first instance, with a right of renewal for fourteen more, if, at the end of the 
first period, the author be living, or shall leave a family, It is believed 
that the provisions of the bill are not too liberal, and that Congress ought 
not to do less than is proposed. Even this is less than is done in any one 
of the European States referred to. 


By the proceedings of the House of Representatives of the 
6th of January, it appears that Mr. Ellsworth, by instruction of 
the Judiciary Committee, proposed to strike out the last sec- 
tion of his bill, and to insert in lieu thereof the following:— 


‘*And be it further enacted, That, wlenever a copy-right has been here- 
tofore obtained by an author or authors, inventor, designer, or engraver, of 
any book, map, chart, print, cut, or engraving, or by a proprietor of the 
same, if such author or authors, or either of them, such inventor, designer, 
or engraver, be living at the passage of this act, then such author or au- 
thors, or the survivor of them, such inventor, designer, or engraver, shall 
continue to have the same exclusive right to his book, chart, map, print, 
cut, or engraving, with the benefit of each and all the provisions of this 
act, for the security thereof, for such additional period of time as will, to- 
gether with the time which shall have elapsed from the first entry of such 
copy-right, make up the term of twenty-eight years, with the same right to 
his widow, child, or children, to renew the copy-right at the expiration 
thereof, as is above provided, in relation to copy-rights originally secured 
under this act. And if such author or authors, inventor, designer, or en- 
graver, shall not be living at the passage of this act, then his or their heirs, 
executors, and administrators shall be entitled to the like exclusive enjoy- 
ment of said copy-right, with the benefit of each and all the provisions of 
this act, for the security thereof, for the period of twenty-eight years from 
the first entry of said copy-right, with the like privileges of renewal to the 
widow, child, or children, of such author or authors, designer, inventor, or 
engraver, as is provided in relation to copy-rights, originally secured under 
thisact: Provided, That this act shall not extend to any copy-right hereto- 
fore secured, the term of which has already expired.” 

This motion gave rise to a debate of some duration, in which the motion 
was supported by Messrs. Extsworts, Huntineron, and VERPLANCK; 
and opposed by Mr. Horrman: the latter gentleman speaking several 
times against the amendment. 

(The debate principally turned upon the proposed extension of the time 
for which copy-rights should be granted; as wéll as that feature of the 
amendment which proposes to extend to present authors the benefits se- 
cured to those who may hereafter obtain copy-rights. To elucidate the 
correctness of this latter provision, allusion was made to the great work of 
Noah Webster, in the preparation of which he had spent a whole life, &c: 
&e.] 


On the 7th of January, the bill was read the third time 


passed, and sent to the Senate for concurrence, which it will 
doubtless receive. 
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COMMON LAW. 

TROVER. 

Trover by assignees for bills delivered by the bankrupt, in con- 
templation of bankruptcy. The defendant had received the 
amount of the bills when they became due; and it was prov- 
ed, that after the bills became due, an accountant, on behalf 
of the assignees, demanded the bills of the defendant, who 
referred him to his attorney; but the accountant did not 
apply to the attorney. Lord Tenterden C. J. thought at the 
trial, that these facts were not evidence of a demand made 
before the bills became due, nor of any refusal by the de- 
fendant, and that the receipt of the money was not an actual 
conversion; and on a motion to enter a nonsuit, the court 
confirmed his opinion. Jones v. Fort, 9 B. & C. 764. 


TURNPIKE. 


Where upon the diversion of a turnpike road, after the com- 
pletion of the new, but before the stopping of the old road, 
the trustees by the permission of B., broke down his fence to 
make a passage from the new road to the close of A., but 
did not put up a gate or fence to protect the latter close. 
Held, that the trustees were wrong doers, and that B. was 
responsible for their acts. Winter y. Charter, 3 Y. & J, 308. 

WARRANTY. 


Assumpsit on the warranty of a horse. The declaration sta- 
ted, that, in consideration the plaintiff would purchase, &c. 
at a large price, to wit, the sum of 105/., the defendant un- 
dertook that the horse was perfectly quiet and free from vice. 
It appeared in evidence that the plaintiff had agreed to give 
100 guineas, and 10/. more if the horse suited him; and that 
the defendant, in the course of the conversation at the deal- 
ing said :—** You may depend upon it the horse is perfectly 
quiet and free from vice.” Held, that this was a sufficient 
warranty, and that there was no variance in the description 
of the contract, Lord Tenterden C. J. remarking—“ If the 
horse suits the buyer, he is to give the seller 10/, above the 
100 guineas; but if the buyer had kept the horse, I do not 
see how the seller could have maintained any action to reco- 
ver the 10/. The buyer might have said, ‘ The horse does 


not suit me, but I choose to keep him nevertheless.’ ” Cave 
v. Coleman, 3 M. & R. 2. 


WATER COURSE. 
The plaintiff claiming a right to penn back a stream in the 
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defendaut’s land, so as to make it irrigate the plaintiff’s 
land, placed a board in front of some stones which formed 
a sort of dam across, and fastened it down with stakes driven 
into the bed of the stream: Held, that assumimg that the 
plaintiff had no right to fasten down the board in this man- 
ner, but only to place it in front of the dam, the defendant 
was only justified in removing the stakes, and not in demo- 
lishing the whole dam. Greenslade v. Halliday, 6 Bing. 379. 


BILL OF EXCHANGE, 

Held, on special demurrer, to be not necessary to aver an ac- 
ceptance to be in writing, though the statute 1 & 2 Geo. 4, 
requires acceptances to be so. Chalie v. Belshaw, 6 Bing. 529. 

A bill purporting to be accepted by S. & C., who banked with 
the plaintiffs, was presented the day it became due, and paid 
by the plaintiffs, in the belief that the acceptance was genu- 
ine. On the following day it was discovered that the ac- 
ceptance was a forgery, and the plaintiffs on that day gave 
notice to the defendant: Held, that the holder of a bill is 
entitled to know on the day when it becomes due, whether 
it is an honoured or a dishonoured bill; and that if he re- 
ceive the money and is suffered to retain it during the whole 
of the day, the parties who paid it cannot recover it back. 
Bayley J., who delivered judgment, observed, ‘ In this case 
we give no opinion upon the point, whether the plaintiffs 
would have been entitled to recover, if notice of the forgery 
had been given on the very day on which the bill was paid.’ 
Cocks v. Masterman, 9 B. & C. 902. 

Action by endorsee against acceptor of a foreign bill, drawn 
in a set. The first part, accepted by the defendant, was 
produced. The second part had arrived in England before 
the other part, was accepted by the defendant, and imme- 
diately endorsed by him to his father, redeemable on the 
substitution of other securities. .It was so redeemed when 
due. The defence attempted, was, that the property in the 
subsequently accepted part (the first,) passed to the father, 
and that, therefore, nobody but he had a right to sue upon 
any part of the bill. Held, that the plaintiff was entitled to 
recover,—by three judges, on the ground that the transfer 
to the father was conditional; by Parke, J., on the ground 
that the acceptor was estopped, by the act of acceptance, 
from taking the above line of defence. Holdsworth v.funter, 
1L. & W. 163. 

| On this case the reporters remark, in a note: ‘ The rea- 
sons which led the court to a unanimous resolution are so 
various, that it is not easy to state any principle determined 
by it. The preponderance of opinion, however, seems to 
be, that the acceptor cannot, when sued himself, set up his 
own act as invalidating the bill, although he cannot, on the 
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other hand, by any act, vary the rights and liabilities of the 
other parties to the instrument.’] 

CONFESSION. 

A confession by a prisoner, made in consequence of persuasion 
by a clergyman, and not with the hope of any temporal ad- 
vantage, is admissible in evidence. Rex y. Gilham, 1 Ry. & 
M. 186. 

EVIDENCE. 

Trover for goods of the plaintiff, distrained by the defendant 
for rent alleged to be due. The question was, whether the 
plaintiff was tenant to the defendant, or to J. B. The de- 
fendant in order to show that rent paid by the plaintiff’s fa- 
ther to J. B. was paid to the latter as the agent of the de- 
fendant, offered in evidence accounts rendered to him by J. 
B., in which he described himself as agent. Held, that as 
it did not appear that the action was brought for the benefit 
of J. B., nor that he was ia any manner identified with the 
plaintiff, this evidence was not admissible. Spargo v.Brown, 
9 B. & C. 935. 

The certificate of the officer, and the seal of the Insolvent 
Court, appeared on the copy of the affidavit only, and not 
on the copy of the order, which was annexed to the copy of 
the affidavit with a pin: Held, that the copy of the order 
was sufficiently verified by the certificate and seal on the copy 
of the affidavit. Jones v. Nicholls, 3 M. & P. 12. 


FACTOR. 

Where a factor, having no specific authority to sell or pledge 
his principal’s goods, deposits them with another as a secu- 
rity for an antecedent debt, and he sells them, the latter is 
liable to the principal in trover, under 6 Geo. 4, c. 94, s. 3. 
He is entitled, however, to set off against the damages any 
balance due from the principal to the factor. Taylor v. True- 


man, 1 L. & W. 184. 


FORGED NOTE. 

Giving a forged note to another person, whether an accom- 
plice or not, in order that the latter may pass it, is a dis- 
posing of, and putting it away. Rex v. Giles, 1 Ry. & M. 
166. 


FORGERY. 

On an indictment for forging a note of the Royal Bank of Scot- 
land, it is not necessary to show by the charter of the bank, 
that it has power to draw or issue notes ; such power is suffi- 
ciently recognised by the 48 G. 3, c. 149, s. 16., and the 55 
G. 3, c. 184, s. 23. (Stamp Acts.) Rex v. M'Keay, 1 Ry. & 
M. 130. 

Where, in an indictment for forging or uttering a receipt at 
the foot of an account, merely the initials of the name of the 
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person purporting to give the receipt, were used, the indict- 
ment was held bad, as it did not show what the initials meant. 
Rex v. Barton, 1 Ry. & M. 142. 

It must appear on the indictment, that the person whose name 
is forged, had authority to receive the money. Jd. ibid, 

On an indictment for forging an order, it is necessary that the 
order should import, that the person, in whose name it is 
made, has a disposing’power over the subject of the order; 
or it should be proved, that the person, in whose name it is 
made, had such power. Rex vy. Baker, 1 Ry. & M. 231. 

INDICTMENT. 

An indictment under a statute should follow the words of the 
statute; thus if a statute makes it criminal to do an act un- 
lawfully and maliciously, it is not sufficient to state that it was 
done feloniously, voluntarily and maliciously. Rex v. Turner, 
1 Ry. & M. 239. 

Where the death is caused by falling on a stone or other sub- 
stance, it must be so stated in the indictment, and it is not 
sufficient to allege that the prisoner struck the deceased with 
a stone, kc. Rex v. Kelley, 1 Ry. & M. C. C. 113. 


INTERESTED WITNESS. 

The broker who effected the policy being produced as a wit- 
ness, refused to part with it, until assured by the judge that 
if the plaintiff recovered the court would prevent the money 
from being paid over till the witness’s lien upon it for pre- 
miums was discharged. Held, that he was nevertheless a 
competent witness for the assured. 

In answer to a question from the defendant’s counsel, he stated 
that the plaintiffs had become bankrupts, and that he expect- 
ed a dividend. Held, that this alsc did not render him in- 
competent. Hunter v. Leathley, 1 L. & W. 125. 

LARCENY. 

Obtaining a parcel from a carrier’s servant, by falsely pre- 
tending to be the person to whom it is directed, if taken 
animo furandi, is a larceny. Rex v. Longstreeth, 1 Ry. & 
M. 137. 

If a postman delivers a letter to the wrong person, who receives 
it supposing it to belong to himself, and on finding that it 
does not, appropriates money contained in the letter to him- 
self, this does not amount to larceny, there being no animus 
furandi, when the letter was first received. Rex v. Mucklow, 
1 Ry. & M. 160. 

Where a prisoner had prevailed on a tradesman to bring goods, 
which he proposed to buy, to a given place, and promised 
that they should then be paid for; and further prevailed on 
the tradesman to leave the goods with a third person, and 
afterwards obtained them from that third person, without 

paying the price: this was held to be a felonious taking, if 
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ab initio the prisoner’s intention was to get the goods into 
his possession, and not to pay for them. Rex v. Campbell, | 
Ry. & M. 179. 

If a person takes goods which he has agreed to buy, and which 
he did not intend at the time to pay for, but meant to get 
them into his possession, and dispose of them for his own 
benefit without paying for them; the taking will be deemed 
felonious. Rex v. Gilbert, 1 Ry. & M. 185. 


MAIMING CATTLE. 

Pouring acid into the eye of a mare, so as to blind her, is amaim- 
ing within the 7 & 8 Geo. 4, c. 30, s. 17. Rex v. Owens, | 
Ry. & M. 205. 


PILOT. 

A pilot (under 6 Geo. 4, c. 125, s. 66,) is bound to produce his 
licence, whether asked for it or not; and in default of such 
production, a master of a vessel is not liable to a penalty for 
refusing him. Hammond v. Blake, 1 L. & W. 157. 


PROMISSORY NOTE. 

Parol evidence is not admissible to show that a promissory note, 
purporting to be payable on demand, was, in fact, by agree- 
ment between the parties when it was made, not to be paid 
until a certain act was done by the payees. Mosely v. Han- 
ford, 1 L. & W. 176. 

If notes, in the hands of the maker and which may be re-is- 
sued, cannot properly be described as valuable securities, 
they may be called goods and chattels. Rex v. Vyse, 1 Ry. 
& M. 218. 

RELEASE. 

Debt on bond. The plea set out a deed-poll, by which the 
plaintiff covenanted not to sue on the bond during the life- 
time of the defendant; and, if any assignee of the bond 
should sue on it and recover any interest, to repay such in- 
terest; if the principal, to pay interest for such principal 
during the defendant’s lifetime. Held, that this did not 
amount to a release or defeasance. The Chief Justice added: 
—If the defendant had reason to think that the action was 
brought to enable the plaintiff to recover for himself, and not 
on a bona fide assignment, he might have pleaded the fraud.’ 
Morley v. Frear, 6 Bing. 547. 


SALE. 

In an action against a vendor to recover the purchase money 
of land (which the purchaser was to take with such title as 
the vendor had, with all faults and defects, if any,) on the 
ground of misrepresentation: Held, that it was properly 
left to the jury to say, whether the misrepresentation was 
fraudulent, the scienter or fraud being the gist of the ac- 
tion where there is no warranty. Zar/y y. Garrett,9 B. & 
C. 928. 
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SHIP. 
In an action on the case for an injury done to the plaintiff’s 
ship, by her striking on the anchor of the defendant’s, it 
was held to be no ground of defence, that one of the crew 
of the plaintiff’s ship, before she took up the position in 
which she received the injury, was warned by a person on 
board another ship, which had occupied the same position, 
that she was leaving it because there was an anchor some- 
where near. Andif the anchor was in an improper place, 
it was no defence that a buoy was placed above it. Venye v. 
Pearson, | L. & W. 160. 


VARIANCE. 
Declaration stated that defendant had told P. & Co. that the 
plaintiff had injured the sale of oranges sold by them, by cir- 
culating a report in the sale room, that Ae (the plaintiff) shen 
had three or four vessels laden with oranges between Graves- 
end and London, by reason of which, P. & Co. has ceased to 
deal with the plaintiff. The language of the defendant was 
proved to have been—‘ The prices would not have been so 
unsatisfactory if the plaintiff had not, before the sale, propa- 
gated a report that there were three or four cargoes coming 
up from Gravesend :’ Held, a fatal variance. Wood v. Adam, 
6 Bing. 481. 


a 


EQUITY. 
INJUNCTION. ° 

A., the inventor of a medicine, employed B., a foreigner, re- 
siding abroad, to manufacture it there, and sold it in En- 
gland for his sole benefit. A label and seal were placed upon 
each bottle sold, denoting the medicine to be manufactured 
by B. and sold by A. The defendants imitated the labels 
and seals. Toa bill for an injunction to restrain the defend- 
auts from imitating, selling, or parting with, the labels or 
seals, and for an account, the defendants demurred for want 
of equity: Held, that B. showed no interest in the labels and 
seals to entitle himto an account. The circumstance of his 
being the inventor would not justify the Court in interposing 
in his behalf, for it does not protect the copy-right of a fo- 
reigner; and the injunction is ancillary to the account: the 
parties asking joint relief were not entitled to joint re- 
lief, and the demurrer must, therefore, be allowed. Delon- 
dre v. Shaw, 2 Sim. 237. 


INSURANCE UPON LIVES. 





The policies of insurance upon lives effected by the Amicable 
Society, contain no provision for avoiding the policies in 
case the insured should suffer death by the hands of justice. 
It was held, “that the obligation to pay did not determine, 
VOL. III,—=NO, I. 
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merely because the conduct of the party insured produced 
the event, even though such conduct was against the crimi- 
nal law of the country. To avoid the obligation, the act 
must be done fraudulently, for the very purpose of producing 
the event.”’ Bolland v. Disney, 3 Russ. 350. 


JOINT-TENANCY. 

Devise of the residue of realty and personalty to testator s 
two sons as joint-tenants. They, for twenty years after the 
father’s death, carried on the business of farmers with such 
estates, and kept the monies arising therefrom in one com- 
mon stock, and with part of such monies, purchased other 
estates in the name of one of them, but never in any manner 
entered into any agreement respecting such farming business, 
or ever accounted with each other: Held, that as to the 
leasehold and personal estate, which passed by the will of 
the father, the two sons remained joint-tenants, but, that, as 
to all the after-purchased estates, they were tenants in com- 
mon. Morris v. Barrett, 3 Y. & J. 384. 


LEGACY. 

A testator gave 10,000/, to the separate use of a married wo- 
man, during the joint lives of herself and her husband; and 
in case she survived him, to her own use absolutely; but if 
she died first, to such person and to such use as she should 
by will appoint; and in default of appointment to her next 
of kin, exclusive of her husband ; she died in the life of the 
testator and of her husband :—The legacy was held to be 
lapsed. Baker v. Hanbury, 3 Russ. 340. 


PRINCIPAL AND SURETY. 

Where a man becomes a surety for part of debt, he cannot 
claim the benefit of a security given by the debtor to the 
creditor at a different time for another part of the debt; for 
this case is not within the rule, that where a man becomes 
the surety for a debtor for the payment of a debt, he has, if 
he pays it, aright to avail himself of the securities which 
the creditor has. Wade vy. Cofie, 2 Sim. 155. 

PROMISSORY NOTE. 

Semble. Where the parties evidently intended, that a promis- 
sory note should be joint and several, but through ignorance 
it was drawn in the form of a joint security only: the Court 
will relieve from the mistake, as well against the surety, as 
the principal. Rawstone v. Parr, 3 Russ. 425. 

VENDOR AND PURCHASER. 


It is a settled rule, that the purchaser of a reversion must proye 
that he gave full price. Smith vy. Hincksman, 3 Russ. 433. 
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Equity Jurisprudence in Maine.—A correspondent in the State of Maine 
has obligingly informed us, that, at the last January Session of the Legisla- 
ture of that State, very considerable equity powers were added to those 
before giyen to the Supreme Judicial Court. The act of that session, to 
which we refer, provides as follows: 

Sec. 1. Be it enacted, €&@c. That in all cases of fraud, trust, accident, or 
mistake, where there is not a plain, adequate and sufficient remedy by the 
rules of the common law, the Justices of the Supreme Judicial Court may 
administer relief according to the course of Courts of Equity; and may di- 
rect the forms of such precess, and establish such rules and orders, not 
contrary to law, as they may deem necessary to carry these powers into ef- 
fect ina summary manner. 

Sec. 2. Be it further enacted, ‘That.the said Courts shall have power to 
grant writs of injunction, whenever the same shall be necessary to prevent 
injustice, and any Justice of said Court may in such cases, issue writs of 
injunction in vacation to stay proceedings, or waste, until the end of the 
then next term of said Court, unless sooner dissolved. 

We consider such a law as the above among the best evidences of the 
enlightened condition of any state; for we know of nothing more essential 
in an active commercial community, to the administration of speedy and 
substantial justice, than the establishment of chancery jurisdiction, From 
the ability and learning which the Supreme Court of Maine has already dis- 
played as a Court of Law, by their decisions as reported by Mr. Greenleaf, 
(now making five volumes,) we do not doubt, that the country will here- 
after be much indebted to that source for a just and sound exposition of 
the admirable system of equitable jurisprudence. 


New Appointments —The following appointments have been made with- 
in the last two or three months: 

The Hon. Samuel L. Harrington has been appointed Chief Justice of the 
Supreme Court of the State of Delaware. 

The Hon. P. P. Barbour, member of Congress, has been appointed a 
Judge of the United States Court in Virginia. 

Ms, Legare, it has been stated, has declined the office of Attorney Gene- 
ral of South Carolina. 

George W. Buchannan, of Pennsylvania, has been appointed Attorney of 
the United States for the Western District of Pennsylvania, in place of 
Alexander Brackenridge. 

Mathew Harvey has been appointed United States Judge for the District 
of New Hampshire, in place of Judge Sherburne, deceased. 


ORGANIZATION AND POWERS OF THE COURTS OF GEORGIA. 

The following extract from the Message of his Excellency Governon Gi- 
MER, transmitted to both branches of the Legislature at its last session, 
affords a tolerable idea of the excellencies and defects of the judicial 
system of Georgia : 

The foundation of a most admirable system of jurisprudence was com- 
menced by the judiciary act of 1799, both as to the law and the form of 
its administration. It was however but the foundation, and nothing has 
been done since to raige the superstructure. The organization of our 
Superigr Courts, so far as concerns the trial by jury, is believed to be 
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nearly as perfect as possible. It is even probable that the continuance of 
the present very imperfect organization of our Courts in other respects, 
has in a great degree resulted from this perfection of our jury trial. If 
our laws were few, simple, and clear, there would perhaps be no evil suf- 
fered from leaving to juries the determination of doubtful questions of 
right. But the laws of every free enterprising and wealthy community, 
must be very numerous and exceedingly complicated, to those who do 
not devote themselves wholly to acquiring a knowledge of them. Juries, 
though composed of the most intelligent and upright citizens, cannot de- 
termine doubtful questions of law, because they cannot know what the law 
is. They must look to the judges for instruction, and unless the informa- 
tion they receive from that source is intelligent and impartial, their ver- 
dicts must be very uncertain determinations of right. It is well worthy of 
your inquiry whether the constitution of our courts is calculated to secure 
either such ability or disposition. The responsibility of the Judges, arising 
from the tenure of their offices for a fixed term, is decidedly preferred to 
what is usually called their independence. But to make that responsibi- 
lity operate beneficially, it must be wholly free from party accountability. 
Whenever it becomes necessary for the re-election of a Judge that his 
party feelings should be rendered apparent on the bench, his re-eligibility 
becomes an evil greatly over balancing the good derived from his respon- 
sibility. Our Judges are necessarily taken from the profession of the 
Law; and almost universally from the circuit of their practice and resi- 
dence, so that they have to overcome all their pre-conceived opinions and 
feelings in relation to cases and parties before impartial justice can be 
done. In practice it often happens that the Judges have scarcely finished 
deciding the cases in which they have been concerned as Lawyers, be- 
fore they are deprived of their offices to make room for some other Law- 
yer, who has the same difficulties to overcome. With all these causes 
operating to mislead our Judges from the administration of the law in its 
purity, they have confided to them a control over the laws, and rights of 
the people, that no other free Government has ever intrusted to the hand 
of individuals. However important the determination of any case may be 
to the interest of the community, or to the lives and fortunes of indivi- 
duals, the decision of a single Judge is, according to our Judiciary, abso- 
lute. No appeal is permitted to any other Tribundl to correét the errors 
which may result from first impressions, partiality, ignorance or corrup- 
tion, The Judge is safe from exposure as well as the parties without re- 
medy. And that which aggravates the evils arising from the uncertainty 
of the law, and the means of exercising partiality by our Judges, is, 
that they must necessarily increase with the continuance of our pre- 
sent system. We have not only a separate and independent Judiciai ad- 
ministration in each Circuit, but each successive Judge, in the same Cir- 
cuit, is but slightly directed by the determinations of his predecessor, be- 
cause the decisions of the Judges are not reported and published, If there 
were no other benefit expected to be derived from the establishment of a 
Supreme Tribunal for the correction of the errors of the Superior Courts, 
the publication of its decisions, by which a common law of our own might 
be formed, would of itself be an advantage far more than over-balancing 
all its inconveniences, There is no doubt but that the establishment of 
such a court would occasion delay and additional expense to parties, but 
not more than at present results from appeals from the Inferior to the Su- 
perior Courts, and from Writs of Certiorari. If such expense and delay 
should be more than what is necessary for the proper investigation and 
determination of cases, the fault will be in the Legislature not in the Court, 
since the form of its proceedings must conform to the will of the Legisla- 
ture. I hope that the importance of this subject will justify the manner 
in which it has been pressed upon your consideration. 
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CONSTITUTIONAL LAW, 
P. H. NICKLIN and T. JOHNSON have lately published an improved 
edition of Sergeant’s valuable treatise upon Constitutional Law, which 
must be desirable to every Lawyer, both on account of its general import- 
ance and the particular interest now excited upon that subject. 
The following is a list of the contents : 
INTRODUCTION. 


National judiciary power exercised in the United States, from the settle- 
ment of the colonies, to the adoption of the present Constitution. 


CHAPTER I. 
Supreme Court—Organization. 
CHAPTER II, 
Supreme Court—Original Jurisdiction. 
CHAPTER III. 
Supreme Court—Original Jurisdictiogp—Practice. 
CHAPTER IV. 
Supreme Court—Appellate Jurisdiction. 
CHAPTER V. 
Supreme Court—Writs of error to courts of the United States. 


CHAPTER VI. 
Supreme Court—Appeals. 


CHAPTER VII. 
Supreme Court—Writs of error to state Courts. 
CHAPTER VIII, 
Supreme Court—Opinions opposed in the Circuit Court. 
CHAPTER IX. 
Supreme Court—Appellate power—habeas corpus, &c. 
CHAPTER X. 
Supreme Court—Writ of error —Practice. 
CHAPTER XI. 
Supreme Court—Criminal Jurisdiction. 
CHAPTER XII. 
Circuit Court—Organization. 
CHAPTER XIII. 
Circuit Court—Original civil Jurisdiction. 
CHAPTER XIV. 
Circuit Courts—Removals from State Courts. 
CHAPTER XV. 
Circuit Court—Mandamus. 


CHAPTER XVI. 
Circuit Court—Criminal Jurisdiction. 
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CHAPTER XVIL. 
Circuit Court—Appellate Jurisdiction. 
CHAPTER XVIII. 
Circuit Court—Practice. 
CHAPTER XIX. 
Circuit Court—Equity Jurisdiction. 
CHAPTER XX. 
District Court-—Organization. 
CHAPTER XXII. 
District Court—Jurisdiction. 
CHAPTER XXIU. 
District Court—Criminal Jurisdiction. 
CHAPTER XXIII. 
Territorial Courts. 
CHAPTER XXIV\ 
Attorney General and District Attorney. 
CHAPTER XXV. 
Marshal. ; 
CHAPTER XXVI. 
Proceedings in Criminal Cases. 
CHAPTER XXVII. 
United States Courts—Common Law Jurisdiction 
CHAPTER XXVIII. 
Jurisdiction of State Courts and Magistrates. 
CHAPTER XXIX. 
Priority of the United States. 
CHAPTER XXx. 
Constitution—Article I. 
CHAPTER XXXI. 
Constitution—Article II. 
CHAPTER XXXII. 
Constitution——Article III. 
CHAPTER XXXII. 
Constitution—Article LV. 
CHAPTER XXXIV. 
Constitution——Article VI. 
CHAPTER XXXV. 
Constitution—Article V. 
CHAPTER XXXVI. 
Constitution—Amendments, 
APPENDIX. 
Fees. 
Rules of Practice in Equity adopted by the Supreme Court 
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American Edition of Mathews on Presumptive Evidence.—Every lawyer 
must be impressed with a sense of the importance of a work which fully 
and systematically explains the doctrine of Presumptive Evidence, in its 
application to titles; and which shows how far defects in titles, arising from 
the want of direct evidence, can be supplied by established presumptions, 
or by those which are afforded by the particular circumstances of the case. 
Such a work is the production of Mr. Mathews relative to the doctrine of 
presumption and presumptive evidence, which was published in London, 
in the year 1827; and of which a particular account was given in the first 
number of the Law Intelligencer. The reason we have called the atten- 
tion of our readers to it, a second time, is because it has lately been repub- 
lished in this country with references to the decisions of the American 
Courts; and because these references have been the work of a gentleman 
who sustains a high character for professional learning, and who has, on 
other occasions, in 4 satisfactory manner, afforded copious additions to the 
treatises of some of the most eminent English jurists. We will add, to 
what we said ata former period, that Mr. Mathews is the only author, in 
the English language, who has ever before treated upon this subject. 

As to the pla the American editor (Mr. Rand) has adopted and observed 
in editing this treatise of Mr. Mathews, we will allow him to speak for him- 
self: 

**The American editor has aimed to note all the cases which have oc- 
curred in the American Courts, wherein any of the doctrines or principles 
contained in the original text have been discussed, and such English cases 
as have been published since the work of Mr. Mathews came from the 
press. In doing this he has thought it would best comport with the plan 
of the original work, to refer to the cases merely, rather than to swell the 
marginal notes with extracts, which would in most instances be but a repe- 
tition of the doctrines contained in the text.” 

In addition to what the editor himself says, we feel bound to say, that a 
very great number of the decisions of the Courts of the United States, upon 
the important subject of Presumptive Evidence, have been referred to by 
him, as being connected with the points decided in the cases collated and 
arranged by Mr. Mathews. 


Duties of Civil and Town Officers.--Two new works have recently been 
published in Massachusetts under the following titles: 

Town Officer; or Laws of Massachusetts relative to the duties of Munici- 
pal Officers, Second edition, revised and enlarged. 

New England Sheriff, or Digest of Duties of Civil Officers, 

The above works, of which Isaac Goodwin, Esq. of Worcester, is the 
author, are thus noticed by a correspondent of one of the Boston papers: 

** The first is a duodecimo of about 400 pages. It is well arranged; and 
appears to contain, in a clear and intelligible form, that sort of knowledge, 
which is indispensable to all town officers. One of the greatest difficul- 
ties is to find, when wanted, the means of knowing whether one does know, 
rightly; and whether he remembers, truly. This book is adapted to remove 
these difficulties ;—an excellent index shows where in this book the mat- 
ter may be found ; and being there found, statutes, and adjudged cases are 
referred to. Lawyers and magistrates as well as town officers, and indeed 
all citizens, who want a great deal of law in a small compass, will find this 
volume very convenient and instructive. 

‘**The second book of about 300 pages, is a duodecimo, and is a book 
absolutely necessary to sheriffs, their deputies, and to constables, and is 
one of the most convenient books that a lawyer can have. It contains re- 
ferences to all the adjudged cases ; and the forms appended are numerous 
and accurate. 

‘The writer of this notice has not the pleasure of an acquaintance with 
the author of these two volumes; nor any interest in the success, or re- 
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ward, of his labors; but baving had occasion to look through these volumes, 
and believing that they will prove to be, as they were designed to be, the 
more useful, the more they are known, he has thought ita duty to say so 
much of them, which is (in his opinion) less than they deserve. If the 
kind of knowledge, which these twe volumes set forth, was as familiar and 
general as it certainly ought to be, among the citizens, the mistakes, which 
occur so often, might be avoided; ana many things which seem embar- 
rassing would be as easily understood as any common matter of business.” 


NEW LAW BOOKS. 


SELWYN’S NISI PRIUS, by Wheaton, with Notes and References, 
by T. I. Wharton, Esquire. 4th American from the 7th London edition, 
2 vols. 


SERGEAN1’°S CONSTITUTIONAL LAW, new edition. 

CHITTY on CONTRACTS, do. 

ALABAMA REPORTS, vol 1. 

RAWLE’S do., vol, 2. 

ENGLISH COMMON LAW REPORTS, vol.17. The 18th Vol. is in press. 
LAWYER’S NOTE BOOK, 

PETERSDORF’S ABRIDGMENT. London edition, complete in 15 vols. 





